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Parties are represented.  

This Misc. (J) case arises out of petition No. 1359/18 filed by the 

petitioners/plaintiffs under Order 39 Rule 1 and 2 read with section 151 of CPC 

praying for temporary injunction.  

 

Case of the plaintiff/petitioner is that, petitioners are the own brothers and 

sisters and their father Jahir Mandal died in the year 1990, mother Abiran Bewa 

died in the year 2004. Others three brother and sisters of the petitioners died 

after death of their mother. The petitioner’s mother during her lifetime owned 

and possessed a total land measuring 8B-3K-15Ls. covered by dag No.38 (o) 

53(n), patta No.16/5(o) 7/5(n). Out of the total land petitioner’s mother sold 

out 6B-2K-10Ls. of land to prof. defendant No.1 of the main suit and one Indu 

Bhushan. Later on said Indu Bhushan sold out his purchased land to the prof. 

defendant No.2 & 3. After sale of the land the mother of petitioner had only 2B-

1K-5Ls. of land (suit land). In the middle part of May,1994 petitioner’s mother 

was in need of some money for which she borrowed a sum of Rs.10,000/- from 

the Opp. Party and as a security, a mortgage deed was executed between them. 

But the petitioner’s mother was in the possession of the suit land. Although the 

petitioner’s mother in the first week of January, 2000 returned the amount 

borrowed by her but due to bonafide mistake, she did not take back the original 

mortgage deed from the Opp. Party. Thereafter in March,2000 petitioner’s 

mother orally gifted the suit land to the present petitioner and delivered the 

possession of the same. Since then petitioners have been possessing the suit 

land. The petitioners had been regularly paying the land revenues of the suit 

land. But in the month of July,2018, the Opp. Party suddenly claimed that he 

had purchased the suit land from their mother on 19.5.1994 by executing regd. 

sale deed. On enquiry the petitioners got the copy of regd. sale deed bearing 

No.1224 dtd.19.5.1994. But the mother of petitioner never transfered the suit 

land to the Opp. Party by way of sale or any other mode. Hence petitioners 

have claimed that the regd. sale deed No.1224 is illegal. The petitioners have 

come to know that on the basis of said illegal deed, the Opp. Party has got his 

name recorded in the revenue records. The Opp. Party is also trying to 

dispossess the petitioner from the suit land. Hence petitioner have prayed for 

temporary injunction restraining the OPs from the suit land and also 

dispossessing them from the suit land. The petitioners have further prayed for 

interim injunction restraining the OPs from disturbing their peaceful possession 

over the suit land.   

 

The OP has submitted the W.O. stating that deceased mother of petitioner 

during her lifetime sold out the entire suit land to him by executing the regd. 

sale deed bearing No.1224 dtd.19.5.1994 and accordingly he had been 

possessing the same till the date of transfer to one Moinal Hoque. It is stated 



that by executing a domestic agreement dtd. 4.2.2002 Moinal Hoque purchased 

the suit land from the Opp. Party and accordingly he has been possessing the 

land. But the Opp. Party due to some difficulties could not execute the sale deed 

in favour of Moinal Hoque for which he has been paying the land revenue till 

date. The Opp. Party has further denied all the claims raised by the petitioner 

in their petition.  Hence the Opp. Party has prayed to dismiss the case.  

 

Heard the learned counsels and perused the case record.  

It is settled proposition of law that, in order to decide the prayer U/O 39 Rule 1 

and 2, three essential ingredients must be looked into. Those are as follows: 

1. Prima facie case. 

2. Balance of convenience  

3. Irreparable loss and injury.  

Now keeping in mind the above settled provision of law and considering the 

materials on record, let me try to decide the instant case. 

Prima facie case: In the instant case, the petitioners have claimed the suit 

land on the basis of oral gift made by their mother namely Abiran Nessa Bibi in 

their favour. But the petitioners have not submitted any documents to prima-

facie show that their mother was absolute owner of the total land measuring 

2B-1K-5Ls. From the copy of draft-chitha, it prima-facie appears that besides 

the mother of petitioners, there were also other pattadars in the suit patta. 

Thus, it cannot be prima-facie held that mother of petitioners was the absolute 

owner of the entire suit land.  

 

Further, there is no document in the record to prima-facie prove the fact that 

the petitioners became the owner of the suit land on the basis of oral gift made 

by their mother. Therefore, I am of the considered opinion that petitioners do 

not have a prima-facie case for granting injunction.    

  

Balance of convenience : In the instant case, both the parties have been 

claiming their respective possession over the suit land. In this regard, the copy 

of sale deed though prima-facie shows the execution of sale deed between the 

mother of petitioners and the Opp. Party No.1 but it appears that the deed was 

executed for a plot of land measuring 2B only whereas the present suit land is 

2B-1K-5Ls. From the copy of sale deed, the possession of OP over the suit land 

cannot be ascertained.  

 

Further, there is also not document in the record to prima-facie prove the 

possession of petitioners over the suit land. In such a situation granting of 

injunction would cause more inconvenience to the person who is actually in 

possession of the suit land. Thus, I have arrived at the considered opinion that 

balance of convenience is not in favour for granting the injunction. 

 

Irreparable loss and injury : In the foregoing paras we have already come 

to the conclusion that there is not prima-facie case and balance of convenience 



in favour of granting injunction. Thus, the question of suffering irreparable loss 

and injury by the petitioners is irrelevant.  

 

Further, the documents on record also do not show that the petitioners will 

suffer irreparable loss if the prayer of ad-interim injunction is rejected. Hence, 

I am of the considered opinion that petitioners will not suffer any irreparable 

loss if the injunction as prayed is refused.    

Accordingly, the petition filed by the petitioners is rejected.  

Accordingly instant case is disposed of on contest.   

 

 

 

 

 

 

 


